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The future is clear now: Expert evidence under the new civil rules

this subject in June 2008. The

article was based on the proposed
changes to the Rules of Court in
British Columbia. As it goes with leg-
islation, there were many revisions
and rewrites before it was passed. The
final changes to the rules, which have
now been legislated, will come into
force on 1 July 2010. Part 11 deals
entirely with experts.

There have been further changes
to the rules regarding expert evidence
from those initially proposed. The
overriding principle, however, remains
the same: experts have a duty to assist
the court and are not to act as advo-
cates for any party. This neutrality
must be explicitly certified within the
report itself. Reports must be drafted
and oral testimony must be given in
conformity with this principle. It is
not yet clear what the consequences
will be of a failure to provide or com-
ply with such a certification; howev-
er, it could result in exclusion of the
evidence or possible censure against
the expert personally.

Each party is free to appoint their
own expert; however, the new rules
make provisions for parties to appoint
a joint expert. In such a case, the joint
expert is the only expert who may give
expert opinion evidence in the action
on a particular issue unless the court
grants an order allowing additional
experts. A joint expert may be cross-
examined by each party of record.

The court may also appoint its own
expert if it considers that expert opin-
ion evidence may help the court in
resolving an issue in the action. An
expert may be appointed by the court
even if the expert has already prepared
a report for one of the parties to the
action. Such an appointment would,
of course, be subject to the expert’s
consent.

Ipreviously penned an article on

The previous draft rules provided
for mandatory conferences between
opposing experts. This had been sub-
ject to some criticism and, in the final
form, such a conference is no longer
mandatory. The court may, however,
make such an order at a case-planning
conference. The court may also make
orders for a jointly instructed expert,

Experts have a duty
to assist the court
and are not to act

as advocates for

any party.

limiting the number of experts a party
may call, setting a date for service of
reports, and narrowing the issues on
which an expert may be called. If such
an order is made, expert opinion must
not be tendered at trial except as pro-
vided for in the order.

The new rules also include more
detailed requirements for reports. In
addition to the expert’s signature and
the certification mentioned previous-
ly, reports must also include the fol-
lowing:

* The expert’s name, address, and area
of expertise.

* The expert’s qualifications, employ-
ment, and education experience in
his or her area of expertise.

* The instructions provided to the
expert in relation to the proceeding.

* The nature of the opinion being
sought and each issue in the pro-
ceeding to which the opinion relates.
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* The expert’s opinion on each issue
and, if there is a range of opinions
given, a summary of the range and
the reasons for the expert’s own
opinion within that range.

 The reasons for the expert’s opin-
ion, including a description of the
factual assumptions, research con-
ducted, and documents relied upon.

The last requirement serves as a
useful reminder that expert evidence
should be based on facts that can be
proven at trial and on reliable and
accepted scientific principles.

Reports must be served at least 84
days before the scheduled trial date
and responding reports must be served
at least 42 days before trial. The rules
also impose an obligation on the
expert to prepare a supplementary
report, as soon as practicable, if his or
her opinion changes in any material
way.

Gone are the days of producing the
medical expert’s file when and if the
expert takes the stand to give evidence
at trial. The new rules provide that a
party who has served a report must,
upon request, provide the following at
least 14 days before trial:

* Any written statement or statements

of fact on which the expert’s opinion

is based.

Records of any independent obser-

vations made by the expert in rela-

tion to the report.

* Any data compiled by the expert in

relation to the report.

The results of any test conducted

by or for the expert, or of any in-

spection conducted by the expert, if
relied upon in forming his or her
opinion.

* The contents of the expert’s file
relating to the preparation of the
opinion.

The rules provide that experts

Continued on page 18



__college library

Learning at your convenience

ccess to clinical information
is often best used when the
physician is at the point of

care. But what about the kind of learn-
ing that requires quiet contemplation?

Continuing medical education at
the point of convenience, when the
learner has the time to focus and con-
centrate, is clearly ideal. This can be
achieved by listening to audio files on
portable CD or MP3 players, or even
on smartphones. Audio-Digest Foun-
dation, an affiliate of the California
Medical Association, has been offer-
ing recordings of lectures of CME
meetings from across the USA for
more than 50 years. The lectures cover
a wide range of specialties including
anesthesiology, emergency medicine,
family practice, gastroenterology,
general surgery, internal medicine,
obstetrics and gynecology, ophthal-
mology, orthopaedics, otolaryngolo-
gy, pediatrics, and psychiatry. The

College Library subscribes to these
lectures in CD format and makes them
available for loan. Furthermore, since
2006, the files have been available in
MP3 format. Through the Library’s
account at Audio-Digest, College
members may download hundreds of
files and listen to them on their com-
puters or mobile devices for free.
Instructions for access are on the
library’s web site at the Audiovisual
& PDA page, www.cpsbc.ca/library/
pda-video-audio. A limited number of
these files have been made publically
available by Audio-Digest on the
iTunes web site, but access using the
College’s web site offers a much larg-
er selection by virtue of the Library’s
subscription.
—Karen MacDonell
—Robert Melrose
—Judy Neill
College Librarians
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injected with a saline solution so that
the surgeon can see where micro holes
exist and close them with a small sta-
pling device. This prevents the graft
from leaking. Unfortunately, I had
understood Bitte Ziehen (please pull).
Like a good surgical clerk I followed
instructions and started tugging on the
vein that the technician had so care-
fully removed.

“What are you doing?” the surgeon
screamed. “This is cardiac surgery!” |
was not sure what was happening as |
had done everything that was asked of
me. [ stopped pulling the blood vessel.
Thankfully it was not harmed in the
ordeal and the patient successfully
received a new graft. Surprisingly,
though, the telephone in my pocket
did not ring on Friday. [N
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must be promptly notified of a trial
date and whether they may be re-
quired to attend at trial for cross-
examination. Objections to any
expert opinion must be raised no
less than 21 days before trial or
they will not be permitted at trial.

An expert is not permitted to
give evidence at trial unless a
report has been prepared and serv-
ed in accordance with the rules. If
a party wishes to cross-examine an
expert, they must give notice to the
party tendering the report within
21 days after the report is served. If
an expert has been requested for
cross-examination, the report will
not be admitted unless the expert is
present at trial. If an expert is not
called for the purpose of cross-
examination, the scope of the evi-
dence he or she can give is limited
to clarifying terminology in the
report or otherwise making the
report more understandable.

In anticipation of the new rules
coming into force, medical experts
will likely soon be asked to change
the format of the reports to reflect
the new rules, particularly for any
matter which has a trial date after 1
July 2010.

Medical experts will continue
to play an important role in
personal injury litigation in the
province. The new rules should
serve to clarify the role of experts
in civil litigation and provide
greater certainty for both parties
and the experts who are retained.

—Tanya Heuchert, BA, LLB

Counsel, ICBC Claims Legal

Services

If you have any suggestions for
future articles, please contact
DrLaura.Jensen@icbc.com.



