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MRI: Understanding its limitations

To avoid the pitfalls of MRI in musculoskeletal-related injuries,
it's important to understand the indications and limitations of
advanced imaging techniques in the individual patient.

Mark Adrian, MD, FRCPC

Cherniak argues that compelling

reasons exist why MRI should be
considered for practically every per-
sonal injury claimant. He argues
that MRI will, in every instance,
benefit the claimant, lawyer, and doc-
tor.

Prior to accepting Mr Cherniak’s
position, there are important points to
consider.

The use of magnetic resonance
imaging (MRI) in musculoskele-
tal medicine has allowed the noninva-
sive evaluation of soft tissue struc-
tures (muscles, tendons, andligaments),
bony elements, and the neuroaxial canal.

In the medical context, the use of
MRI is generally reserved for those
instances when the results will influ-
ence the decision algorithm in patient
management. In personal injury cases,
MRI can provide clarity to the medical
issues.

In his article, Mr Cherniak indi-
cates the primary purpose of the liti-
gation-driven MRI scan can always be
said to assist the lawyer in preparation
and presentation of the claimant’s case.
It is often difficult, however, to sepa-
rate the medical implications of order-
ing an MRI from the legal implica-

I n his article on the facing page, Mr

tions. The physician, in every case,
will be responsible to explain the med-
ical relevance of the findings to the
patient.

The use of advanced imaging should
not be guided by the occurrence of an
injury but rather by specific clinical
signs and symptoms resulting from an
injury. In litigation-driven MRIs this
approach is potentially violated and
significant pitfalls may arise. These
potential pitfalls are recognized by
physicians, and their reluctance to
overinvestigate patients is frequently
justified.

Pitfalls of an MRI showing
abnormalities

MRIs define anatomical structures. In
certain instances MRIs may be able to
provide clues of a specific pain gener-
ator, but are unable to independently
distinguish painful abnormalities from
painless abnormalities. MRIs are un-
able to show us whether abnormal ap-
pearing tissues are functioning nor-
mally.

Abnormal shoulder and lumbar
spine MRI findings in asymptomatic
people are common, with the preva-
lence of abnormal MRI findings in
asymptomatic people ranging up to
30% to 60%.'* Asymptomatic MRI
abnormalities can include complete

rotator cuff tears, facet arthropathy,
degenerative disc disease, spinal nerve
impingement, and disc protrusions.

Following a musculoskeletal in-
jury, most serious medical or surgical
pathology can be clinically ruled out
through  physical examination,
history-taking, and basic imaging
modalities. In most cases a treatment
plan and the phases of recovery may be
embarked upon as the next step.

Overinvestigation with advanced
imaging without specific clinical signs
and symptoms may result in imaging
findings that cloud rather than clarify
the patient’s problems.

Regardless of medical necessity,
patients suffering pain and disability
with abnormal MRI findings frequent-
ly require referral to specialists to inter-
pret the relevance of the imaging find-
ings. Waiting times for specialist
appointments can add to patient anxi-
ety and potentially delay participation
in treatment programs, return to work,
and recovery.

The fact that false positives are
common may be used against some
patients. Some insurance companies

Continued on page 361
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cialist, they are never candidates for a
publicly funded scan.

However, these claimants are not
disenfranchised. The Canada Health
Act® permits individuals to go outside
of the public system for a diagnostic
test like MRI if the procedure is not
medically necessary. While this ex-
ception is at times exploited by some
simply not willing (or able) to wait
for their medically necessary scan, it
clearly applies for all claimants with a
personal injury action. This is because,
while there may be important medical
benefits that might flow from the MRTI’s
findings, the primary purpose of the
scan can always be said to be to assist
the lawyer (or any other professional
for that matter) in the preparation and
presentation of the claimant’s case.

It is for this very reason of legal
necessity that the cost of the MRI is
recoverable from the insurer by the
claimant as a disbursement. Simply
put, assuming liability, the tort insur-
er is obligated to pay for the MRI on
the same basis it must fundevery other
disbursement (like any expert report),
that it is reasonable and necessary for
the proper conduct of the proceeding.**

Therefore, due to the ready avail-
ability of quality MRI machines in
private clinics, personal injury
claimants are in a unique (and privi-
leged compared to the general popula-
tion) position in British Columbia.
They are eligible for immediate access
to a legal, funded (by the tort insurer),
MRI in the private system.

Why do lawyers and patients
need this information?

It matters not whether the MRI dis-
closes injury. Either result provides
essential information for both the
claimant and his or her lawyer (and, in
certain instances, the physician).

Benefits of a result
showing injury

Quantum

If there is no objective evidence of
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injury (e.g., the typical whiplash or
soft tissue case), ICBC has a soft cap
for non-pecuniary (pain and suffering)
damages. Therefore, if a claimant can-
not demonstrate the injury in some
objective way (by showing a disc
injury, a meniscus or rotator cuff tear,
etc.) he or she will be limited in the
settlement negotiations with ICBC in
the amount recoverable for non-pecu-
niary damages. Since the insurer is
already compensating the claimant as
if the MRI shows no injury, an MRI
finding can only increase quantum, but
never decrease it.

Further tests or studies/
pecuniary loss issues

The MRI may disclose a condition that
may require surgery (e.g., full thick-
ness rotator cuff tears, meniscus tears,
nerve root impingements, etc.), which
could greatly affect future care or work
loss issues. Further, the nature of the
injury may require specialized physio-
therapy or referral on to other special-
ists for assessment, which also may
affect quantum.

Demonstrative exhibit at
mediation or trial

MRI is a computer-generated image
and therefore can be very useful as a
demonstrative exhibit at trial. An MR
image can be enlarged to any size, col-
ored in any manner, and be presented
three dimensionally. With enhanced
MR images, injuries can actually be
seen, which is a very effective tool at
mediation and trials.

Benefits of a result
showing no injury

Peace of mind, sound
professional advice

Aresult that shows no injury is a good
result for the claimant. In practically
all cases (with the notable exception
of brain injuries), it means there will
likely be no long-term effect of the
injury for the claimant. The claimant
expects his or her symptoms will
eventually subside and that he or she

will recover. Not only is this good for
peace of mind, it is also very helpful
with claimants’ financial expectations
for the claim.

It is also very important informa-
tion for the lawyer. Once the claimant’s
symptoms do subside, the lawyer will
be in a position to assess quantum
(without waiting the typical two or
more years to see if something devel-
ops) and have the confidence to advise
the claimant to sign a release (which
forever compromises the claimant’s
right to compensation for the injury).
For this reason alone, the MRI dis-
bursement can always be said to be
reasonable, necessary, and proper.

Baseline

While most claimants only get in one
accident in their lifetime, there are
some who are not as fortunate and are
in two or more. It is not uncommon
in such circumstances for the insurer
to take the position that the injuries
suffered in accident number two were
in fact caused in accident number one,
for which they have a release. Howev-
er, if a claimant obtained an MRI for
accident one he or she will have a snap-
shot of the area with which to compare
the MRI results from accident two.
This baseline MRI information will
curtail this type of defence and allow
each accident to be properly considered
on its own merits.

Professional liability

Though not nearly the issue in British
Columbia as it is in the United States,
as access increases (there is presently
no wait for litigation-driven private
MRI in British Columbia), both
doctors and lawyers face the risk of
negligence claims in situations where
an injury that would have been detect-
ed by MRI but was not (as the MRI
was not done) then manifests into a
serious injury after the claim is settled
and released. In such circumstances,
the claimant is left only to sue the pro-
fessionals. While this risk is current-
ly relatively small, it can easily be



eliminatedby ensuring ascan is con-
ducted prior to the final disposition
of the claim.

Conclusion

Since there is immediate, fully fund-
ed access to MRI for personal
injury claimants, litigation-driven
MRI scans should be considered dif-
ferently from publicly funded scans
by lawyers and doctors in British
Columbia. The MRI will, in every
instance, benefit the claimant, his
or her lawyer, andin many instances,
his or her doctor.

Failure to send the claimant for
an MRIrisks the possibility of amis-
diagnosis, potential delays in the res-
olution of the claim and future lia-
bility = claims  against  the
professionals.

The key to litigation-driven
MRI is not that it is medically nec-
essary, but rather that it is reason-
able and necessary for the proper
conduct of the proceeding. It is for
this very reason the cost of the MRI
is recoverable, and that when a
lawyer requests that a doctor requisi-
tion an MRI for his or her claimant,
the lawyer is practising law, not
medicine.

Competing interests

Mr Cherniak is the president and gener-
al counsel of Canadian Magnetic Imag-
ing based in Vancouver, British Colum-
bia.

References

1. Slater, Michael. Admissibility of Pet
Scan Evidence in Mild Traumatic Brain
Injury Cases. The Verdict, February
1999.

2. The Canada Heath Act 1984 ¢.6 s.1.

3. The British Columbia Rules of Court,
B.C. Reg. 221/90, Rule 57(4) and the
cases following.

4. Zahynacz v. Kozak, (May 4, 1999),
B.C.S.C., New Westminster Registry,
Docket No. SO1201 and, Hazbawi v.
Lucier [2001] B.C.J. No. 2842 B.C.S.C.
New Westminster Registry No.
SO51663.

point « counterpoint

Adrian, continued from page 359

or lawyers may interpret this fact
incorrectly in personal injury cases,
and discount abnormal MRI findings
when the abnormality may in fact indi-
cate a cause for the pain.

Although MRIs may be considered
as objective evidence in court, abnor-
mal MRI findings in one patient may
be causally related to permanent neu-
rological impairment and pain. In
another patient, the same MRI find-
ings may be asymptomatic.

Pitfalls of a normal MRI
The presence of a normal MRI does
not imply that a structure is not
painful. Musculoskeletal and neuro-
logic structures may cause pain and
functional impairment in the absence
of MRI abnormalities. Although an
MRI showing no abnormality is usu-
ally a favorable result for the claimant
or patient, there is little basis to advise
apatient that his or her symptoms will
eventually subside because the MRI is
normal.

Conclusions

In order to avoid the pitfalls potential-
ly associated with the use of MRI in
musculoskeletal-related injuries, it is
important to have an understanding of
the indications and limitations of
advanced imaging techniques in the
individual patient or claimant.
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